Can a broker require a salesperson or broker associate to get vaccinated?
According to the guidance on COVID-19 vaccines issued by the Equal Employment Opportunity Commission
(EEOC) on December 16, 2020, employers may impose mandatory vaccination policies as a condition of
employees physically entering the workplace, subject to some exceptions (see next question for more detail). Most brokers retain salespersons as independent contractors and not as employees. However, the EEOC
guidelines may be helpful for this structure as well.
Additionally, most real estate licensees interact with clients outside of the brokerage office and a broker may
also mandate vaccinations in order for licensees to do in-person interactions with clients of the brokerage
firm for risk management purposes. However, this does not necessarily mean agents can be terminated for
not getting vaccinated (see the next question).

Are there any exceptions?
Companies must consider exceptions to a mandatory vaccination policy if a worker’s refusal is based on a
disability or a sincerely held religious belief, practice or observance. The ADA requires that a company first
determine whether the unvaccinated worker poses a “direct threat” to others, and whether that threat can
be reduced or eliminated through other measures, such as COVID-19 screenings, social distancing and
personal protective equipment.
A company can only bar a worker from the workplace if it concludes no reasonable accommodation
exists that would eliminate or reduce the threat. Even then, a company must evaluate whether another
accommodation, such as remote work, can be provided. Similarly, and absent undue hardship, Title VII
requires that companies provide reasonable accommodations to workers who request a religious
accommodation to a mandatory COVID-19 vaccination policy.
This is a complex area, and brokers are strongly advised to seek legal counsel when a retained salesperson or
broker associate requests an exemption to a mandatory vaccination policy.

What about testing? Can employers require COVID-19 viral testing of employees before allowing
them to work in the office and require periodic testing to determine if their presence in the
workplace poses a direct threat to others?
Yes, according to current guidance from the Equal Employment Opportunity Commission (“EEOC”). Per the
Americans with Disabilities Act (“ADA”), mandatory medical testing of employees must be “job related and
consistent with business necessity.” Employers can choose to administer a COVID-19 viral test (to determine
if an employee has an active case of COVID-19) because an individual with the virus may pose a direct threat
to the health of other persons in the workplace. Employers should ensure such viral tests are accurate and
reliable, keeping updated with CDC and FDA recommendations. In contrast to viral testing, the ADA does
not allow employers to require antibody testing (which shows whether a person previously had COVID-19)
before allowing employees to re-enter the workplace, because results regarding the presence of antibodies

See the Guidance for Employers section on C.A.R.’s coronavirus microsite and the COVID-19 Emergency
Temporary Standards FAQ on the California Department of Industrial Relations website.

